
 

 

CONSULTATION QUESTIONS 
 
1. Does the existing criminal law provide the police and prosecutors with 
sufficient powers to investigate and prosecute perpetrators of domestic 
abuse?  Yes / No (if No, please specify how the existing law should be 
strengthened) 
 
Yes    No X 
 
We have a number of significant concerns about the existing criminal laws. 
 

As the recent trial: PF vs. Bill Walker highlighted, many cases involving 
serious, long-term abuse are being prosecuted as summary, not solemn 
leading to sentences which do not reflect the seriousness and number of 
incidents prosecuted. Many behaviours that are fundamental to 
understanding domestic violence are not criminal offences so cannot be 
fully recognised by the legal system. This results in perpetrators being 
prosecuted for single incidents rather than the pattern of coercive control. It 
also focuses on incidents of physical and sexual violence, relegating 
financial, emotional and psychological abuse to a lesser status.  

Prosecutions for single events create a false narrative of how domestic 
violence operates. This is especially concerning following the Sylvia Walby 
research into how violence against women and girls is consistently 
underrepresented in official crime reports 
(http://www.theguardian.com/society/2015/jun/09/violent-against-women-
massively-understated-statistics-agency-told) 

There are increasing strains on specialist Domestic Abuse courts, with waits 
far in excess of the target. It is essential that domestic violence be 
prosecuted and judged by people with specialist training. Decreasing 
budgets in policing and prosecution are putting more women and children at 
risk. Cuts to legal aid have only compounded these issues. 

As it stands, the law does not reflect survivors’ experiences, and does not 
convey to domestic abuse perpetrators that the pattern of coercive control is 
wrong. Too many people still conceive of domestic abuse as physical 
assault; even though the theory and practice in most prevention and support 
organisations moved on years ago. The law needs to reflect current thinking 
about what domestic abuse really is - which is a pattern of coercive, 
controlling behaviour that goes far beyond a ‘simple’ common assault, or a 
series of incidents, and causes much more damage and trauma than a 
common assault/breach of the peace/threatening and abusive behaviour 
prosecution will ever reflect.  

 

 
 

 



 

 

2. One of the ways in which it has been proposed the law could be 
strengthened is through the creation of a specific criminal offence concerning 
domestic abuse.  Do you agree that this would improve the way the justice 
system responds to domestic abuse? 
 
Yes X    
 
A specific offence will make it easier to recognise the sheer number of 
cases of domestic abuse investigated and prosecuted within Scotland. It is 
absolutely essential to have accurate data recognising the frequency and 
severity of domestic violence, whilst not limiting it to ‘single incidents’. 

A specific law helps with social messaging about the reality of domestic 
abuse: that controlling, demeaning, humiliating behaviours are as criminal 
as physical violence. It helps women and children have confidence that the 
criminal justice system will understand their experiences and it tells 
perpetrators that they will be held legally accountable for their behaviour. It 
help bring an end to victim blaming culture which erases the perpetrators 
responsibility and holds women (and most victims are women) accountable 
for the actions of men. 

A law recognising coercive control must be written in conjunction with 
specialist organisations in the field as it needs to be written in such a way 
that perpetrators can not use it to further abuse their current or former 
partners. This is particularly necessary for women who are classed as 
having other vulnerabilities such as substance use, mental health issues, or 
children.  

A law is not sufficient though. We need major investment in advocacy and 
support services for women and children. We also need major investment in 
evidence-based perpetrator programs (that occur after the criminal justice 
system has dealt with the perpetrator rather than instead of) to prevent 
perpetrators from moving to a new victim. We need more legal aid money to 
help women prevent violent men from continuing abuse through access to 
children, more money for refuges and more money for women fleeing a 
violent partner.  

There is also a serious need for mandatory, specialist retraining for all first 
responders (police, paramedics) and then for all service providers (sheriffs, 
fiscals, judges, social workers, adult and child protection personnel, and all 
personnel involved in prosecuting domestic abuse). A law helps no one if 
those responsible for implementing it do not understand the gendered 
nature, dynamics and impact of domestic abuse. 

The law also needs to recognise that “high risk” refers to the perpetrator and 
not the victim. Whilst MARACs, have been helpful in some cases, the focus 
on “high risk victims” places blame on women for men’s behaviour and 
ignores the fact that risk can change dramatically from moment to moment. 
We are also concerned that the investment in MARACs has come at the 
expense of support services for all women and children experiencing or 
living with domestic abuse. 

 



 

 

3. What behaviours which are not currently criminalised should be 
included within the scope of a specific offence? 
 
An offence of domestic abuse must recognise behaviours that are clearly 
designed to intimidate, restrict a person’s liberty and space for action, and 
subjugate the partner or ex-partner being subjected to the behaviour. This 
includes use of technology to control (such as GPS on mobile phones), but 
also be very clear about the gendered nature of domestic abuse.  

The law must also be written in such a way as to prevent abusive men from 
using it as a way of controlling their partners. Our biggest concern is fathers. 
As it stands, we have massive concerns about a child protection system 
that favours the rights of violent fathers over the safety of women and 
children. A poorly written law would allow abusive men to class their limited 
access to their children as a form of controlling behaviour on the part of the 
mother rather than a child protection issue. This is why the law MUST be 
accompanied by a massive investment in retraining everyone who works in 
the field. 

 
 

 
4. Should any specific offence of ‘domestic abuse’ be restricted to people 
who are partners or ex-partners, or should it cover other familial 
relationships? 
 
We would like to see this law restricted to current or former partners. There 
is a need for clearer laws on sibling, parent and extended family as 
perpetrators of abuse. Intra-familial abuse is, unfortunately, also very 
common. We would like to see further consultations on laws surrounding 
these specific issues to recognise not only the physical and sexual abuse, 
but how family members participate in and support coercive control and 
financial abuse of women and children. 

We must be clear that domestic abuse is a specific, gendered phenomenon, 
rooted in power imbalances in relationships that mirror the inequality of 
women in society. Violence against women and girls is a cause and a 
consequence of women’s inequality. We need a new law to recognise this 
gendered inequality and power imbalance.  

 
 

 
 
 
5. Are there any other comments you wish to make about the creation of a 
specific offence of domestic abuse? 
 
We fully support the implementation of a specific domestic abuse law that is 
written with specialist organisations in Scotland. However, a change in law 
is not enough. It must be accompanied by massive funding in prevention 



 

 

and education. We need mandatory sex and healthy relationships taught in 
schools from p1. We need to tackle male entitlement and toxic hyper-
masculinity in children before it becomes a pattern of behaviour throughout 
their life.  We also need a massive investment in support services for 
women and children. It is an absolute disgrace that local councils are/ have 
been trying to end financial support for refuges as part of the austerity cuts.  
 
A new law will help no one unless it is accompanied by training service 
providers and investment in support and prevention. 
 
 

 
6. Do you think that there should be a statutory aggravation that a criminal 
offence was committed against a background of domestic abuse being 
perpetrated by the accused? Yes/No if no, please give reasons for your answer 
 
Yes X  No   
 
It is important to recognise the context and power dynamics within which 
specific physical or sexual assaults occur. This will need to be accompanied 
by training and professional development for those working in the field, as 
well as whole population education. 

 
 
7. If you think that there should be a statutory aggravation of this kind, do 
you think this should be in addition to, or instead of, a specific statutory 
offence of ‘domestic abuse’? Give reasons 
 
It should be in addition to a specific statuatory offence of domestic abuse. 
 
 

 
8. Do you agree that it should be a specific criminal offence to share 
private, intimate images of another person without their consent? If no, give 
reasons 
 
Yes  X  No   
 
Our organisation focuses on victim blaming by the media and criminal 
justice system. Every single day, we see another young woman publicly 
shamed, humiliated or blackmailed due to the (potential) for sharing intimate  
Images without consent. We see victims blamed and perpetrators excused 
as “boys being boys”, as though it should be normal behaviour for men and 
boys to commit sexual assault. It is not a joke; nor are women and girls 
responsible for the actions of perpetrators.  
 
We need the law to reflect the fact that this is sexual abuse and that it can 
accompany domestic abuse. It is intimate terrorism. 
 
 



 

 

 
9. Do you agree with the proposal that the offence should be restricted to 
images? 
 
Yes    No X 
 
The law should include any media that an abuser can use to humiliate and 
control a woman. This starts with images but also includes sound files, 
emails, texts, video clips, and photo-shopped or composite images. We 
would like to see it include the use of “fake” social media accounts, like 
Facebook and twitter profiles, which seek to humiliate women through 
sexually explicit language and materials.  
 
 

 
10. Should the types of images that should be covered by the offence 
should be based on the definition of a ‘private act’ contained at section 10 of 
the Sexual Offences (Scotland) Act 2009?  Or do you think a definition which 
defines an image as ‘private and intimate’ if the person featured in the image 
and the person sharing the image understand it to be such would be more 
appropriate? 
 
It needs to “private and intimate” to cover the full gamut of media that can 
be used to humiliate and control women. Images of women on the toilet or 
without a headscarf can be as distressing as images of a sexual nature. 
 
 

 
11. Do you agree that the offence should be framed so that a person 
commits an offence where they share a private image of another person and 
they knew or ought to have known that its sharing/distribution would be likely 
to cause that person alarm or distress 
 
Yes X No   
 
We agree but it must be strengthened by Scottish Womens Aid suggestion 
that a person commits and offence if they were reckless as to the 
consequences on the person of the sharing/distribution.  

 
 

 
12. Do you agree that it should be an offence to threaten to share private, 
intimate images of another person without their consent? 
 
Yes X  No   
 
YES 
 
 
 



 

 

 
13. What level of maximum penalty do you think should apply for the new 
offence?  Do you have any other comments regarding the penalties for the 
new offence? 
 
The penalty must reflect the severity of the harm and trauma caused.  
 
 

 
 
 
14. Do you think that there should be statutory defences to the proposed 
offence of disclosing a private, intimate image?  
 
Yes    No X 
 
There is never a situation where sharing these images is acceptable. 
Statuatory defences are simply inappropriate. 
 
 
 

 
15 If so, what defences do you think should be provided and why do you 
think they are needed? 
 
 
 
 
 

 
 
16. Do you agree that there should be statutory jury directions which 
require the trial judge to make the jury aware that there may be good reasons 
why a victim of a sexual offence may not report that offence until some time 
after it has been committed and that this does not, in and of itself, indicate that 
the allegation is more likely to be false? 
 
Yes X No   
 
It is absolutely ESSENTIAL that there be statutory jury directions 
concerning the length of time it takes a victim to report a sexual offence. We 
would also like to see statutory jury directions concerning rape myths and a 
complete ban on defence attorneys using rape myths to mitigate the 
behaviour of the accused. However, the trial judge must undergo 
specialised training so that he/she does not inadvertently reinforce rape 
myths. 
 
 

 
 



 

 

17. Do you consider that the terms of the jury direction used in New South 
Wales, Australia, requiring the judge to warn the jury that the absence of 
complaint or delay in complaining does not necessarily mean an allegation is 
false and that there may be good reasons why a victim of a sexual assault may 
hesitate in making, or refrain from making a complaint about the assault, is an 
appropriate model for a similar direction in Scots law? 
 
Yes  X  No   
 
Yes 
 
 
 

 
 
18. Do you agree that there should be statutory jury directions which 
require the trial judge to make the jury aware that there may be good reasons 
why a victim of a sexual offence may not physically resist their attacker and 
that  this does not indicate that it is false? 
 
Yes X  No   
 
We would like to see statutory jury directions on the freeze, flight, fight 
responses that all people have when exposed to violence or trauma. It is 
essential that juries do not believe rape myths. 
 
 
 

 
19. Do you have any comments on how such a statutory jury direction 
should be worded? 
 
We defer to Rape Crisis Scotland on the wording. 
 
 
 

 
20. Do you agree that non-harassment orders should be available to the 
court where the court is satisfied, following an examination of facts, that a 
person did carry out the acts constituting the offence with which they were 
charged? 
 
Yes  X  No   
 
It is important that victims of stalking and harassment by people not competent to 
stand trial be given the same protections as those whose perpetrator is held legally 
culpable. 
 
21. If you do not support extending the circumstances in which the courts 
can make a non-harassment order in this way, do you have any views on other 



 

 

approaches that would protect victims from harassment or stalking by 
persons found unfit for trial? 
 
 
 
 
 

 
 
 
22. Do you agree that the provisions concerning extra-territorial effect of 
Scots law on sexual offences against children should be amended to enable 
Scottish courts to prosecute offences committed in other jurisdictions within 
the United Kingdom? 
 
Yes X  No   
 
 
 

 
 
23. Do you consider that any of the reforms proposed in this paper will have 
a particular impact - positive or negative - on a particular equality group (e.g. 
gender, race, disability, sexual orientation) 
 
Yes X No   
 
These reforms will have a positive impact on women and children and help 
create a more equitable Scotland where violence against all people is 
viewed as a serious crime. 
 
 

 
 
24.  Are there any other issues relating to equality which you wish to raise 
in relation to the reforms proposed in this paper? 
 
 
 
 

 
 
25. Do you have any comments or information on the likely financial 
implications of the reforms proposed in this paper for the Scottish 
Government (police, Scottish court service, prison service, COPFS), local 
government or for other bodies, individuals and businesses? 
 
 
Appropriate implantation of these laws will have a significant short-term 
implication for the Scottish government, criminal justice system and 
specialist services in terms of retraining, practice and education. However, 



 

 

the long-term benefits of a Scotland where domestic abuse no longer 
occurs is incalculable. There would be a massive reduction in financial costs 
for the NHS, CJS and social care. Raising a generation of children who will 
never experience the trauma of domestic abuse is worth the massive 
financial investment now.  
 
Scotland is in a unique position to create a society free of violence. We 
need the Scottish government to make the financial investment to ensure 
that practise meets policy.  
 
 
 

 
 
 
26.  Do you consider that the any of the proposals would have an impact on 
island communities, human rights, local government or sustainable 
development? 
 
 
Violence against women and girls has been recognised by the UN as the 
single most important human rights abuse globally. We have the power to 
be the change the world needs.  
 
 

 
 
27.  Do you have any other comments about the content of this paper? 
 
 
The changes in criminal law to end violence against women and girls must 
be accompanied by changes to civil law. The family courts are currently 
aiding abusive men in the coercive control (and physical/ sexual/financial 
abuse) of former partners through child contact. Research is VERY clear 
that it is NOT in the best interests of a child to continue contact with a 
violent father (see Lynne Harne’s Violent Fathering for an essential 
summation of current research). The family courts do not make the 
connection between domestic abuse, child trauma and long-term mental 
health impacts on children. Safe Contact assessments do not seem to be 
implemented appropriately by family courts putting women and children at 
risk. Refusal to pay child maintenance is not recognised as financial child 
abuse. Considering the sheer number of children living in poverty in 
Scotland, allowing fathers the right to refuse to financially support their 
children is state-sanctioned child abuse. We need to be very clear here that 
the vast majority of perpetrators are men. These are issues of male 
violence. Erasing the gendered reality of domestic and child abuse only 
serves to put women and children at greater risk. 

We want new legal measures to help rape complainants access the criminal 
justice system. This includes independent legal representation, an end to 
the use of sexual history and character evidence, restrictions on the use of 



 

 

medical records, and removal of the Not Proven verdict. We are very 
concerned that the removal of corroborative requirement from law is no 
longer being considered. This rule has a significant impact on cases of 
violence against women and girls and is a serious detriment to women’s 
access to judicial equality. 

The creation and implementation of the laws in this consultation MUST be 
done in cooperation with specialist services in Scotland who understand the 
true impact of the failure to tackle violence against women and girls 
effectively. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 


